
Gr 1320/17 

State  

Vs 

Akbar Ali 

 1 November 12, 2018 

 

 

IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. GR 1320/2017 u/s 341/323 IPC 

 

STATE 

-Vs- 

AKBAR ALI ……..  Accused 

 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

Mrs Manika Chakrabarty   ………for the State. 

Mr. Saiful Haque………for the accused. 

Date of prosecution evidence – 23-05-18, 20-06-18, 11-07-18, 17-9-18, 3-10-18 

Date of argument – 1-11-18 

Date of judgment – 12-11-18 

 

      

 

Judgment 

 

1. Shri Sabitri Dutta initiated the instant case by filing written 'ejahar' before 

the O/C, Nalbari P.S. on 25.08.17. The Prosecution case in brief is that on 

24.08.17 at about 1 p.m. when the informant’s nephew Hemanta Dutta was 

going through Kohinoor field in his e – rickshaw the accused person Akbar 

Ali restrained him and caused him hurt in his chest and other parts of the 

body. 

2. On receipt of the 'ejahar', police has registered the case as Nalbari P.S. case 

No. 606/17 u/s 341/325 IPC and investigated the matter. On completion of 

investigation, police filed charge sheet against the accused person Akbar Ali 

u/s 1341/323 IPC.  
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3. During trial, the accused person entered his appearance and was allowed to 

go on bail. Relevant copies of the documents of the case were furnished to 

him u/s 207 CrPC. Upon perusal of materials on record and after hearing 

both sides, sufficient materials were found against the accused person u/s 

341/323 IPC. The particulars of the offences were explained to the accused 

to which he pleaded not guilty and claimed to be tried 

4. Prosecution in support of the case examined 8 witnesses. Defence side did 

not examine any witness in support of their defence. The accused person 

was examined u/s 313 of CrPC to which he denied all allegations levelled 

against him. Defence declined to adduce any evidence on his behalf. 

5. I have heard argument of both sides.  

 

 

Points For Determination 

 

6. Upon hearing and perusal of the record, I have framed the following points 

for determination: 

a. Whether the accused person on 24.08.17 at about 1 p.m. near the 

Kohinoor field Nalbari has wrongfully restrained the informant’s 

nephew and thereby committed an offence punishable under section 

341 IPC? 

b. Whether the accused person on same date, time and place has 

voluntarily caused hurt to the victim and thereby committed an 

offence punishable under section 323 IPC? 

 

 

Evidence on Record 

 

7. I have carefully gone through the entire evidence on record and materials 

placed before me. 

8. Pw 1 Bijoy Sahani deposed in his examination in chief that he knows both 

the accused and the victim. He has heard that some fight took place but 

has no knowledge as to who was assaulted by whom.  The defence 
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declined to cross examine the witness. 

9. Pw 2 Pramod Deka deposed in his evidence that he has only heard that the 

accused had a fight with two boys. The defence declined to cross examine 

the witness. 

10. Pw 3 Biren Deka deposed in his evidence that he has no knowledge about 

the occurrence. Later he stated that a fight took place between the accused 

and the informant. The defence declined to adduce the said witness. 

11. Pw 4 Sabitri Dutta deposed in her examination in chief that she has filed 

the ejahar. Her nephew was taking rest after having meal in a hotel near 

Rail Gate Hari mandir. The accused person came and kicked her nephew 

without any reason as a result of which he got seriously injured. Her 

neighbour called her over phone and informed about the incident. Her 

nephew was then taken to Nalbari civil hospital and was later referred to 

GMC.  

12. In her cross examination she stated that she has not seen the incident 

herself and that police has not interrogated her.  

13. Pw 5 Hemanta Dutta deposed in his examination in chief that the 

occurrence took place at about 2p.m. He had his lunch in a hotel and was 

taking rest in rail gate. The accused person came and kicked him in his 

chest and he became unconscious and later regained his sense when he 

reached GMC. He was released the next day. 

14. In his cross examination he stated that the wife of the accused had a shop 

near the rail gate. He admitted that on the date of occurrence he had an 

altercation with the accused person. He stated that police has not asked 

him about the occurrence.  He denied whatever suggestion has been put 

before him by the defence side. 

15. Pw 6 Dr. Padmeswar Kalita deposed in his examination in chief that on 

24.8.17 he examined Hemanta Dutta at 1:48 p.m. and found minor 

abrasions over the chest left side and there was a hematemesis bleeding 

through the mouth. There were multiple small tended swelling over the 

anterior chest wall. He referred the patient to GMC. According to him 

nature of injury was simple and fresh and caused by blunt object. 

16.   In his cross examination he stated that the injury could be caused by 

falling and that the report was issued on 29.8.17 
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17. Pw 7 Riki Ali deposed in his examination in chief that the occurrence took 

place at 2 p.m. He was coming from his shop towards railway gate. There 

he saw the accused was quarrelling with the victim. He stated that he has 

no knowledge as to why the fight took place but he pacified the matter. He 

has seen the accused person beat the victim. He took the victim to the 

hospital. 

18. In his cross examination he stated that he came to the place of occurrence 

5 minutes after the occurrence. There were 70-80 persons gathered the 

place of occurrence. He further stated that he did not know who actually 

beat whom. He only rescued them.  

19. Pw 6 ASI Babul Chandra Saikia is the investigating officer of this case. He 

stated the procedure for investigation in his examination in chief. 

20. In his cross examination he stated that as per ejahar the time of incident is 

1 p.m. The place of occurrence is near the Kohinoor field. He further stated 

that he recorded the statement of Pw Hemanta Dutta. 

 

Judicial Determination 

21. Now on going through the entire evidence on record it transpires that the 

Pw 1, 2 and 3 denied to have seen the occurrence. Pw 7 though stated in 

his chief that he saw the accused person beat the victim but later when he 

was cross examined he stated that he did not actually see who beat whom 

as he reached the place of occurrence after 5 minutes of the occurrence. 

Pw 4 who is the informant have not seen the occurrence but have stated in 

corroboration with that of the PW 5 who is the victim himself.  

Therefore the sole witness which the prosecution can rely to establish 

the case is the evidence of the victim himself. Now let us analyse whether 

the evidence of the victim is strong enough to hold the charge against the 

accused. Pw 5 has stated that on the date of occurrence when he was 

taking rest in rail gate after having his meal the accused person came and 

kicked him in his chest and he became unconscious and later regained his 

sense only after he reached GMC. Furthermore, the medical evidence of the 

M/O directly and clearly suggests that indeed the victim was caused hurt in 

his chest 

22. Now at this point defence tried to elucidate that there was grave and 
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sudden provocation on the part of the victim and put suggestion like victim 

had used obscene language against the wife of the accused to which he 

denied. However he admitted that he had an altercation with the accused 

on the date of occurrence. Even during the examination of the accused 

under 313 CrPC he stated that the victim had abused his wife with filthy 

language. But it is an established fact that mere suggestion would never 

suffice in absence of any evidence adduced in order to prove the same. 

Moreover, defence remained silent when they were given ample 

opportunity to bring out the adverse material by examining the I/O. Pw 5 in 

his evidence stated that his statement was not recorded but the I/o stated 

otherwise hence duty was on the defence to put the version of the victim 

before the I/O to elicit contradiction but which the defence failed to. Thus I 

am of the opinion that the plea taken by the defence side is not supported 

by any cogent evidence and just a mere suggestion to shift the burden to 

the prosecution.  

23. Now let me concede here that there is no legal impediment in convicting a 

person based on the sole testimony of a single witness. It is the quality and 

not the quantity that is material. The time honoured principle is that 

evidence has to be weighed and not counted. The test is whether the 

evidence is truth, cogent, credible and trustworthy or otherwise. The 

testimony in this instant case is not only natural but trustworthy. When 

there is medical and direct evidence and the defence has failed to bring out 

any adverse material to shake the credibility or trustworthiness of the said 

prosecution witness thus I am of the opinion that there is nothing to 

disbelieve or discredit the evidence of Pw 5 who is the victim himself.  

24. Thus in the light of the evidence adduced on record it is my considered 

opinion that the prosecution has been able to prove the charges under 

section 323 IPC against the accused person Akbar Ali beyond reasonable 

doubt and accordingly is convicted under the said section. However, there is 

no iota of evidence against the accused under section 341 IPC.  

 

 

 

Probation of Offender’s Act 
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25. I have considered the provisions of Probation of Offender’s Act, 1958. 

Having regard to the circumstances of the case the manner in which the 

offence was committed some sort of punishment needs to be imposed to 

deter him from committing similar offences in future and therefore the 

benefits of the provisions of the aforesaid Act cannot be extended to the 

convicted person. 

 

Sentence Hearing 

 

26. Heard the convicted person Akbar Ali on the point of sentence. He has 

expressed remorse and prayed for leniency. I have also considered the 

matter of sentence to be imposed upon the convict. Section 323 IPC 

prescribes punishment of imprisonment for a term which may extend to 

one year or with fine which may extend to one thousand rupees or with 

both. 

27.  Considering the regularity and behaviour of the accused Akbar Ali during 

the trial and the fact that no grave injury was found upon the victim I am of 

the considered opinion that imposition of fine would meet the ends of 

justice. Hence accused Akbar Ali is convicted u/s 323 IPC and is sentenced 

to pay a fine of Rs. 800/- and in default to undergo Simple imprisonment 

for one month  

28. Considering all I find it proper to pass the following order: 

 

 

Order  

 

29. The prosecution has been able to prove the guilt of the accused person 

Akbar Ali beyond reasonable doubt.  

30. The convicted person Akbar Ali shall pay fine of Rs 800/- for the 

offence under section 323 IPC in default to undergo Simple 

imprisonment for one month.  

31. The fine amount if received be deposited to the state exchequer.  
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32. Let a copy of the judgment be given to the convicted person immediately 

free of cost. The convicted person is also informed of his right of appeal 

against the judgment and order of conviction and sentence.  

33. The seized material if any be given to the original owner as per due course 

of law. 

 

Given under my hand and seal of this court on this 12th day of November, 

2018. 

 

 

 

 

Rubina Yasmin 

          J.M.F.C. Nalbari 
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APPENDIX   

    

Prosecution witness: 

PW 1 – Bijoy Sahani  

PW 2 – Pramod Deka   

PW 3 – Biren Deka 

PW 4 – Sabitri Dutta 

PW 5 – Hemanta Dutta 

PW 6 – Dr. Padmeswar Kalita 

PW 7 – Riki Ali 

Pw 8 – ASI Babul Chandra Saikia 

 

Defence Witness 

Nil  

 

Exhibits: 

Ex 1 – ejahar 

Ex 1 (1) – Signature of informant 

Ex 2 – Seizure list 

Ex 2 (1) – Signature of seizure witnesses 

Ex 3 – Sketch Map 

Ex 3 (1) – Signature of I/O 

Ex 4 – Charge sheet 

Ex 4 (1) – Signature of I/O   

 

 

 

 

Rubina Yasmin 

         J.M.F.C. Nalbari 

 


